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In the joint conplaint filed in this action, each of
the ten plaintiffs asserted an individual cause of action agai nst
their fornmer enployer, Provident Life and Accident |nsurance
Conmpany (Provident), and three of the conpany’ s supervisors.

Each of the plaintiffs relied upon simlar facts in charging that
Provi dent had breached an enpl oynent contract, had breached its

i mpl i ed covenant of good faith and fair dealing, and had been
guilty of the tort of negligent m srepresentation. The

i ndi vi dual defendants were sued for actions on their part that
formed a part of the basis for the suit against Provident. The
trial court granted Provident’s notion for summary judgnent as to
each claim The plaintiffs appeal, raising the follow ng

guestions as taken fromtheir joint brief:

1. Did the trial court err in holding that
there was no genuine issue of material fact
regardi ng whether there was a witten

enpl oynment contract for a definite ternf?

2. Did the trial court err in holding that
the contract was not a witing as

contenpl ated by the Statute of Frauds, T.C A
§ 29-2-101(5)7

3. Did the trial court err in holding that
there was no cause of action for negligent
m srepresentation under the facts of this
case and the | aw of Tennessee?

4. Did the trial court err in holding that
there is no cause of action for breach of an
i nplied covenant of good faith and fair
deal i ng under the facts of this case and the
| aw of Tennessee?

W affirm



In the latter part of 1992, Provident assigned the
plaintiffs to work in various positions in what was referred to
as the conpany’s Medicare Litigation Unit (Unit). Provident
established the Unit to performtasks directly related to

Medicare litigation between Provident and the federal governnent.

Each of the plaintiffs was an enpl oyee of Provident
prior to the creation of the Unit. In 1991, the plaintiffs, save
one, signed a docunent entitled “Corporate Ethics Policy” that

provided, in part, as follows:

My dated signature bel ow neans that | have
recei ved and read Provident’s Corporate
Et hi cs Policy Manual, and that | understand
| amrequired to conply with both the letter
and the spirit of the policies in the manual
as it is presented and as it may be anended
fromtime totinme . . . | acknow edge that
nei t her ny signature bel ow nor ny conpliance
with these policies creates or inplies an

enpl oynent contract. | understand that
enpl oynment relationships with Provident
remain on an at will basis.

The plaintiff Karen Cark H ckman did not sign this docunent;
but, along with four of the other plaintiffs, she did sign a
Provi dent enpl oynment application containing the foll ow ng

| anguage:



Provi dent nmakes no representation that

enpl oynent with the Conpany is for any
specified termof years. Wile Provident’s
past record can be illustrated by a | ong-
standing tradition of job security and
loyalty to satisfactory enpl oyees, Provident
reserves the right to term nate enpl oyees for
the Conpany’ s best interest, for

unsati sfactory job performance, for

unsati sfactory attendance, for violation of
Conmpany rul es and policies, because an

i ndi vidual ' s services becone excess to the
Company’ s staffing needs, or at the sole

di scretion of Provident.

Provident clains that it attenpted to staff the Unit
w th enpl oyees who were considered to be “at risk” or “excess,”
nmeani ng that they “were on notice that their jobs were being
elimnated or for whomthere was a significant risk of
termnation.” The plaintiffs dispute the conpany’ s contention,
claimng that they were not advised they were “at risk” with
respect to continued enploynent with Provident. Wether they
were or not is not material to a resolution of the issues in this

case.

The plaintiffs each filed an affidavit stating as

foll ows:

During ny interview for enploynment with the
Medicare Litigation Unit, | was told the job
woul d | ast between 2 % to 3 years. | was
never told “or as long as the Medicare
Litigation | asted”, nor was there any
reference in ny job confirmation as to ny
enpl oynent lasting only as long as the

Medi care Litigation | asts.

It was never stated to nme in any interview
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that the position for which I was to be hired

was “tenporary” in nature. | was clearly
told the job would | ast between 2 2to 3
years.

As each plaintiff was hired to work in the Unit, that person
recei ved a nenorandum | abel ed “job offer confirmation.” These
were identical in all respects except for nane, date and

position. Each provided as foll ows:

We are excited about your decision to accept
the [title] position in the Medicare
Litigation Clainms Ofice. Since you will be
com ng on board with us effective [date],
there are several itens of inportant
information that | would like to reiterate:

(1) This project assignment period is
bet ween 2 %2t0 3 years.

(2) Due to the sensitivity of the
assi gnnment for Medicare
Litigations Unit, you wll
not be eligible for job posting for
1 % years.

(3) Consistent with all of our Conpany

j ob offers, this is not a
cont ract ual agreenent for
guar anteeing future

enpl oynent .

(4) The office will be located in
Chat t anooga and will be
considered a field office.

We trust that this job offer information for
the Medicare Litigation Cains office,
clarifies or confirnms what has been
previously discussed with you at sone point
during the selection process. If you have
addi tional questions, please feel free to
contact nme or Sahira Sorrells at extension
8959.



Again, we’'re excited about your decision and
| ook forward to you joining the Medicare
Litigation O ains teant

The Medicare litigation apparently was concl uded sooner
than anticipated. A settlenent was reached with the federa
governnment approxi mately one year after the Unit was created.
After the litigation was settled, the Unit was di sbanded and t he
plaintiffs were discharged. The duration of their enploynent

ranged from 7 nonths, 25 days to 10 nonths, 11 days.

The plaintiffs claimthey were contractual |y guarant eed
enpl oynment for a period of 2 2to 3 years, and that Provident
made a negligent m srepresentation when it told each of themthat
their jobs with the Unit would last that |ong. Provident denies
maki ng a contractual guarantee of enploynent for a specific term
and contends that it expressly infornmed each of the plaintiffs
that “the job would | ast between two and one-half to three years,

or as long as the Medicare Litigation |asted.”

The trial court found that the plaintiffs’ enpl oynent
status remained “at-will” throughout the course of their
enpl oynment with Provident, and that the undi sputed material facts
did not nmake out a claimfor breach of a covenant of good faith
and fair dealing or for negligent m srepresentation, as a natter
of law. The trial court further found that “[a]ny contract of

enpl oynent or agreenent that existed between the plaintiffs and



Provi dent was an oral contract,” and consequently that it “is

unenf orceabl e under the Statute of Frauds.”

Qur standard of review in a summary judgnent case is
wel | -defined. In deciding whether a grant of sunmary judgnent is
appropriate, we nust determne “if the pleadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law.” Tenn. R Civ. P. 56.03. W take
the strongest legitimte view of the evidence in favor of the
nonnmovi ng party, allow all reasonable inferences fromthat
evidence in its favor, and discard all countervailing evidence.
See Byrd v. Hall, 847 S.W2d 208, 210-11 (Tenn. 1993). |If, after
applying this standard, we find that there are no genui ne issues
of material fact and that the noving party is entitled to a
judgnent as a matter of law, we nust affirmthe grant of summary

j udgment .

Tennessee recogni zes and follows the “at-will”
enpl oynment doctrine, neaning that in the absence of a clear
contractual agreenent to the contrary, either party has the

concomtant right to termnate the enploynent rel ationship at any



time, with or without cause. Bennett v. Steiner-Liff lron &
Metal Co., 826 S.W2d 119, 121 (Tenn. 1992). Prior to the
creation of the Unit, plaintiffs were clearly enpl oyees-at-wll,
and, as evidenced by the docunents they signed in 1991, they were
wel | aware of their at-will status. This observation does not
end our inquiry, however, because Provident and the plaintiffs
could have later nodified their agreement during the course of
negoti ati ons regardi ng enploynent with the Unit, so as to provide
for a definite and guaranteed term of enploynent. See Davis v.
Connecticut Gen. Life Ins. Co., 743 F.Supp. 1273, 1278 (M D. Tenn.
1990) (“the non-existence of a definite termof enploynent at the
out set of enploynent does not preclude the nodification of the
enpl oynent contract to provide for a definite term . .”); Shel by

v. Delta Air Lines, Inc, 842 F. Supp. 999, 1006 (M D. Tenn. 1993).

Plaintiffs contend that such a nodification occurred in
this case. The plaintiffs make two arguments in support of their
contention. First, they argue that the nmenmorandumentitled “job
of fer confirmation” that Provident sent each of them constituted
a witten contract for a definite termof enploynent for 2%to 3
years. Alternatively, they argue if the nmenorandumis deened
insufficient to create an express witten contract, that they and
Provident orally contracted for such a guaranteed term In that
I nstance, they contend the nmenorandumis sufficient to satisfy
the “witing” requirenent of the Statute of Frauds, which
provi des that no action shall be brought upon a contract not to

be perforned within one year, “unless the [contract], upon which



such action shall be brought, or sonme nmenorandum or note thereof,

shall be in witing. . .” T.CA § 29-2-101(5).

Regarding the claimof a witten contract, this court
recently considered a simlar contention in the case of Loeffler
v. Kjellgren, 884 S.W2d 463 (Tenn. App. 1994), wherein the

follow ng is found:

there is a presunption in Tennessee
that enploynent is termnable at will. Bates
v. JimRule Chevrolet, Inc., No. 16, 1990 W
51295, at *10 n.4 (Tenn. App. 26 April 1990)
(citing Conmbs v. Standard G 1 Co., 166 Tenn.
88, 59 S.W2d 525 (1933)). One Tennessee
federal district court has espoused that in
order to overcone this presunption, the
enpl oyer nust use specific | anguage which
guar antees enploynment for a definite tine.
Davis v. Connecticut Gen. Life Ins. Co., 743
F. Supp. 1273, 1280 (M D. Tenn. 1990).

Id. at 468. (Enphasis added). Also relevant to the present
anal ysis are the general principles of contract |law set forth in
t he case of Jamestowne on Signal, Inc. v. First Federal Sav. &

Loan Ass’'n., 807 S.W2d 559, 564 (Tenn.App. 1990):

It is well established in this jurisdiction
that a contract can be expressed, inplied,
witten, or oral, but an enforceable contract
nmust, anong other elenments, result froma
nmeeting of the mnds and nust be sufficiently
definite to be enforced. . .The contenpl ated
mut ual assent and neeting of the m nds cannot
be acconplished by the unilateral action of
one party, nor can it be acconplished by an
anbi guous course of dealing between the two
parties fromwhich differing inferences



regardi ng continuation or nodification of the
original contract mght reasonably be drawn.

ld. at 564 (citations omtted).

The plaintiffs’ contention that the “job offer
confirmation” nenorandum constituted an express witten contract
for a specific duration nust be rejected for at |east three
reasons. First, there is no “specific |anguage whi ch guarantees
enpl oynment” as required by the court in Loeffler to renove an
enpl oynment relationship froman at-will status. The nmenorandum
states only that “[t]his project assignnent period is between 2 %
to 3 years.” (enphasis added). We do not think this statenent
can be “bootstrapped” into an enforceable prom se that the
plaintiffs’ enploynent is guaranteed for that |ong. Second, the
menor andum expressly states the following: “[c]onsistent with al
of our Conpany job offers, this is not a contractual agreenent
for guaranteeing future enploynent.” (Enphasis added). It would
be incongruous to find a contract between the parties
guar anteei ng enploynent in the face of such an unequi vocal
assertion to the contrary in the docunent itself. Finally, the
docunment did not state a definite term The job was for a period
“between 2 %2to 3 years.” (Enphasis added). The nenorandumis
insufficient as a matter of law to create an express contract of

the nature urged by the plaintiffs.
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The argunent that the parties orally contracted for a
specific termof 2% to 3 years nust fail for simlar reasons. W
exam ne the affidavits of the plaintiffs in order to determ ne
whet her their statenents, accepted by us as true, are sufficient
to establish the existence of an oral contract of enploynent for
a specific term The two paragraphs in each of the affidavits

that are relevant to this inquiry read as foll ows:

During ny interview for enploynent with the
Medi care Litigation Unit, | was told the job
woul d | ast between 2 % to 3 years. | was
never told “or as long as the Medicare
Litigation | asted”, nor was there any
reference in ny job confirmation as to ny
enpl oynent |asting only as long as the

Medi care Litigation | asts

It was never stated to ne in any interview
that the position for which I was to be hired

was “tenporary” in nature. | was clearly
told the job would | ast between 2 % to 3
years.

(Enphasi s added). Even accepting these statenents as true, as we
nmust under our summary judgnent standard of review, we find they
are insufficient as a matter of |aw to denonstrate an enforceabl e
oral contract for a specific termof enploynent. This proof
shows only that Provident gave the plaintiffs an estimate of how
long it anticipated the Medicare litigation would | ast. The
plaintiffs have presented no evidence suggesting that Provident
guaranteed their enploynent would | ast any definite duration.
This is further supported by the indefinite nature of the 2 %to

3 year period. Qur holding on this matter renders noot the

11



guestion of the application of the Statute of Frauds to this

case.

We next address the plaintiffs’ contention that
Provi dent was guilty of negligent m srepresentation by neglecting
to informthemthat their positions with the Unit would last only

as long as the Medicare litigation lasted. As a general rule,

a party may be held |liable for damages caused
by his failure to disclose nmaterial facts to
the sane extent that a party may be liable
for danages caused by fraudul ent or negligent
m srepresent ati ons.

Macon County Livestock Market, Inc. v. Kentucky State Bank, Inc.,
724 S. W 2d 343, 349 (Tenn. App. 1986), Gray v. Boyl e |Investnent
Co., 803 S.wW2d 678, 683 (Tenn.App. 1990). Liability for
nondi scl osure ari ses only where the person sought to be held
responsi bl e has a duty to disclose the material facts at issue.

Macon County, 724 S. W 2d at 349.

Accepting all of plaintiffs’ proof on this matter as
true, we do not think it can be fairly said that Provident in any
way conceal ed the fact that the plaintiffs’ positions with the
Unit were “tenporary” in that they were tied in duration to the
Medicare litigation itself. Each plaintiff knew that he or she

was being hired for a position in a unit that was directly
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related to litigation. The fact that Provident gave the
plaintiffs an estinmate of the Unit’s “life” underscores the fact
that its duration was unclear and undeterm nable. How | ong
litigation will last is always a natter of conjecture.
Furthernore, it is inplicit in any position related solely to
specific litigation that once the litigation is concluded, the

position is concluded with it.

The Court of Appeals has stated that

[a] party to a contract has a duty to
disclose to the other party any material fact
affecting the essence of the subject matter
of the contract, unless ordinary diligence
woul d have reveal ed the undi scl osed fact.

Lonning v. JimWalter Hones, Inc., 725 S.W2d 682, 685 (Tenn. App.
1986), Garrett v. Mazda Motors of Anmerica, 844 S.W2d 178, 181
(Tenn. App. 1992). W find that in the instant case, ordinary
common sense woul d reveal the “undi sclosed” fact. 1In the fina
anal ysis, Provident made it clear that the job was “tenporary” by
maki ng no promi ses that the plaintiffs’ positions would |ast for
a specific term its nenorandumclearly stated that “this is not
a contractual agreenent for guaranteeing future enploynent.” It
was not necessary to tell the plaintiffs that when the work of
the Unit was conpleted, their jobs were conpleted. Their jobs
had no “life” other than the one necessitated by the litigation.
Provident did not have to tell the plaintiffs sonething that was

obvi ous fromthe dealings between the parties.
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Finally, the plaintiffs contend that Provident, by
failing to informthemthat their positions were “tenporary” in
the sense that they were tied in duration to the Medicare
litigation, breached an inplied covenant of good faith and fair

dealing between itself and the plaintiffs. W disagree.

It is clear that parties to enploynent contracts are
held to a standard of good faith and fair dealing. WIlians v.
Marenont Corp., 776 S.W2d 78 (Tenn. App. 1988); Hooks v. G bson
842 S.W2d 625 (Tenn. App. 1992). In WIllians, the court stated
of an enpl oynent contract, “[t]his contract, as all contracts,
i npliedly provides for good faith and fair dealing between the
parties.” WIllianms, 776 S.W2d at 81. The Hooks court noted
that “all parties to contracts are held to the duty of good faith
and fair dealing, which is also applicable to enpl oynent

contracts.” Hooks, 842 S.W2d at 628.

In the instant case, Provident did not breach the
covenant of good faith and fair dealing. As we have previously
i ndi cated, each of the plaintiffs was aware that his or her
enpl oynment was directly tied to a project wwth alimted life.
Since they knew this, and since each of them acknow edged in
witing that their enploynent was at-will, they cannot now cl aim
that they were treated unfairly when their enpl oynent was

t er m nat ed.
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For the aforenentioned reasons, the judgnent of the
trial court is affirnmed and this case remanded for collection of
costs assessed bel ow pursuant to applicable law. Costs on appeal

are taxed and assessed to appell ants.

Charl es D. Susano, J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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